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Appeal froma decision by Admnistrative Law Judge N cholas T.

UN TED STATES
V.

Al S SYNFLE. QORP.

Deci ded Novenber 23, 1998

Kuznack, declaring unpatented oil shale placer mning clains null and voi d.
UTU 75522,

Afirned.

1.

Mning dains: Assessnent Vdrk

30 US C § 28 (1994) calls for the expenditure of $100
in assessnent work on or for the benefit of a mning
claimeach year until patent. Before patent can be
obt ai ned the clai nant nust have nade i nprovenents

val ued at $500 or nore (30 US C § 29 (1994)), but the
expendi ture of $500 does not termnate the ongoi ng
requirenent in 30 US C § 28 (1994), for expenditure
of $100 each assessnent year.

Mning dains: Assessnent VWrk--Mning d ains:
Determnation of Validity

The Lhited Sates is the beneficiary of oil shal e
mning clains invalidated for failure to substantially
satisfy the requirenents of 30 US C § 28 (1994), and
the Departnent has jurisdiction to challenge the
validity of a mning claaimfor failure to substantially
conply wth the assessnent work requirenent.

Mning dains: Assessnent VWrk--Mning d ains:
Determnation of Validity

Wiere a mining clai rant resunes perfornance of
assessnent work after a period of nonperfornance of
assessnent work, he generally nay revive the claim
However, where a third party right attaches during the
period of

146 | BLA 353

WAW Ver si on



| BLA 98- 306

inactivity, the claimant is precluded fromregai ni ng
his claimby resumng work. In the case of oil shale
mning clains invalidated for failure to substantially
satisfy the requirenents of 30 US C § 28 (1994), the
Lhited Sates is the intervening third party and the
resunption doctrine is no | onger applicable to oil
shal e cl ai ns.

APPEARANCES Robert G Pruitt, Jr., Esg., Salt Lake dty, Wah, for
Appel | ant; David Gayson, Esg., dfice of the Solicitor, US Departnent of
the Interior, Salt Lake dty, Wah, for the Bureau of Land Managenent.

(PN ON BY ADM N STRATI VE JUDEE THRRY

Aiffs Synfuel Gorporation (Aiffs) has appeal ed froman April 7,
1998, Decision by Administrative Law Judge N chol as T. Kuznack decl ari ng
the Qiff Nos. 6, 8 9, and 10 unpatented oil shal e pl acer mning cl ai ns,
situated in the SWsof sec. 31, T. 10 S, R 25 E, Salt Lake Meridian,
Uah, and the SWNW.and the WBWiof sec. 5 and the SE/NE/aand the NE/SEY/
of sec. 6 and the NWisof sec. 8, T. 11 S, R 25 E, Salt Lake Meridian,
Uah, null and void for failure to substantially conply wth annual
assessnent work requirenents at 30 US C § 28 (1994).

The clains were | ocated on Septenber 14, 1917. (BEx. G6, at 9.)
AQiffs acquired the clains fromSandard QI in 1986. (Tr. 235.) O March
22, 1989, Aiffs filed a patent application for the clains. (Ex. G 6, at
1.) Qiffs paidthe purchase price for issuance of a patent and on Qct ober
9, 1992, the FHrst Half-Mneral Entry Fnal Certificate was issued. (Ex.
G4, Appendix B)

The contest was initiated when the Bureau of Land Managenent (BLM), on
June 19, 1996, filed a conpl aint charging | ack of discovery, wthin the
limts of each claim of an oil shal e deposit sufficient to support a valid
| ocation on or before February 25, 1920, the lack of a present discovery of
avalid deposit, and failure of the clai nrant and predecessors in interest
toconply wth 30 US C § 28 (1994).

A hearing was hel d bef ore Judge Kuzrmack on Decenber 15 and 16, 1997,
in St Lake dty, UWah.

In his Decision, the Judge found (a) that there had been a | ack of
substantial conpliance wth 30 US C 8§ 28 (1994) "to denonstrate a
diligent good faith effort to devel op each mning claini (Decision at 8),
(b) that the "resunption doctrine" was inapplicable to restore Aiffs'
interest inthe clains, and (c) that conpliance wth the $500 requi r enent
(30 USC § 29 (1994)) does not satisfy the substantial conpliance
requirenent of 30 US C 8§ 28 (1994). (Decision at 10-11.)

O May 6, 1998, diffs filed inthe Gfice of Hearings and Appeal s'
(OA's) Salt Lake dty Gfice a Petition for Say of Judge Kuznack's
Deci si on "pendi ng the outcone of appeals to determne finally whether the
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subj ect unpatented mning clains are valid, or are null and void."

D scussing the standards for stay in 43 CF R 8§ 4.21, Qiffs filed the
petition in order to maintain "the status quo of the virtually conpl ete
processing of Mneral Patent Application UTU65275." In light of our
decision herein, the Petition for Say is denied as noot.

Oh May 12, 1998, BLMfiled a Notice of Appeal fromJudge Kuznack's
decision. Qiffs filed a Mtion to Dsnmss BLMs appeal as being | ate
under 43 CF. R 8 4.411(a). Qiffs asserts that BLMwas served w th Judge
Kuzmack' s Decision on April 10, 1998, and filed its Notice of Appeal on My
12, 1998 (a Tuesday), 32 days after service.

The rel evant Departnental regul ation provides that a notice of appeal
froma BLMdeci sion nust be filed wth BLM"wthin 30 days after the date
of service [of the decision]." 43 CF.RS8 4.411(a); see 43 CF.R 8§
4770.3(a). Failuretotinely file a notice of appeal requires dismssal of
the appeal since, in that event, the Board is wthout jurisdictionto
decide the appeal. See 43 CF. R 8§ 4.411(c); Gonmssion For The
Preservation G WId Horses, 133 I BLA 97 (1995) and cases there cited.

According to the return receipt in the file, BLMrecei ved Judge
Kuznmack' s Decision on April 10, 1998, which began the running of the appeal
period. See 43 CF. R § 1810.2(b); Mctor M (net, Jr., 81 IBLA 144, 146
n.2 (1984); Lloyd M Baldwn, 75 | BLA 251, 253 (1983).

The regul ations provide a 10-day grace period for filing a notice of
appeal whereby an appeal w il be deened tinely filed when the notice "is
filed not later than 10 days after it was required to be filed and it is
determned that the docunent was transmtted or probably transmtted to the
office inwhich the filing is required before the end of the period in
which it was required to be filed." 43 CF R § 4.401(a). BLMs Notice of
Appeal contains a handwitten note "Rec'd in QHA 5/12/98." The
certification of service attached to the Notice of Appeal states that it
was "Hand Carried' to the addressees. Accordingly, though BLMs Notice of
Appeal was filed wthin the 10-day grace period, it was not transmtted
before the end of the original appeal period and nust therefore be
dismssed as untinely. See |lean Landis, 49 IBLA 59, 62 (1980). 1/

Proceeding to the nerits, diffs challenges that part of Judge
Kuznmack' s Decision dealing wth lack of substantial conpliance wth
statutory assessnent work requirenents.

The Judge found fromthe evidence that no assessnent work affidavits
were filed and no assessnent work perforned for a 47-year period, fromJuly
1, 1931, through Septenber 1, 1977, except that assessnent work was
perforned in 1975. (Tr. 43-44, 266-67.) The Judge observed that Qiffs
did not attenpt to rebut this evidence and agreed wth it in its patent

1/ BLMfiled no statenent of reasons (SCR, nor an answer to diffs' SR
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application. In a docunent entitled "Description of Vrkings And

| nprovenent s* between 1918 and 1988, no activities are listed for the years
from1931 through 1977. (Ex. G6 at Ex. M) The Judge found t hat
assessnent work was properly perforned for the years 1918 through July 1,
1930, and for the assessnent year ending on Septenber 1, 1978, through the
assessnent year ending on Septener 1, 1992. He concl uded, however, that
the failure to performassessnent work for 47 of 70 years denonstrated a
lack of good faith in devel opi ng each of the clains and constituted a
showng that Qiffs "has not substantially conplied wth the requirenent of
performng at |east $100 of assessnent work per year for each claim™”
(Decision at 8.)

Relying on Lhited Sates v. Herr, 130 IBLA 349, 101 |.D 113 (1994),
the Judge rejected Aiffs' clamthat even though a clai nant perforned no
assessnent work for atine, the claimmay be revived by the clai nant's
resunpti on of assessnent work regardl ess of intervening rights which
attached during the period when no assessnent work was perforned.
(Decision at 9.)

Fnally, quoting fromJerry D Gover d.b.a. K ngston Rust
Devel oprent, 139 | BLA 178, 181-82 (1997), the Judge hel d that conpliance
wth the $500 requirenent (30 US C 8§ 29 (1994)) was not "substanti al
conpl i ance” w th assessnent work requirenents.

Aiffs chal l enges the Judge's concl usion that |ack of perfornance of
assessnent work in the years between 1930 and 1974 rendered the cl ai ns nul |
and void. Qiffs asserts that the Judge failed to consider "the
possi bility of an exenption fromthe requirenent to performannual
assessnent work on oil shale mning clains based upon 1930 and 1935 U S
Suprene Gourt deci sions and Departnent of Interior acquiescence in those
decisions since 1935." Further, Qiffs states that at the hearing it
introduced testinony and evidence on this point. (SRat 4.) diffs cites
Ex. R24 (Afidavit of WIliamT. Shwartz) and Tr. 208-18.

A Tr. 210-18,, AQiffs' president, Gary D Aho, testified wth respect
to two cases, WIlbur v. Krushnic, 280 US 306 (1930), and Ickes v.
M rgini a- @l orado Devel opnent Go., 295 US 639 (1935). Aho gave his
interpretation of these cases as holding that "the Governnent coul d not
take anay an oil shale clainant's rights for |ack of assessnent work, and
that the dai mowner was entitled to resune assessnent work at, at his, at
any tine he wvanted to * * *." (Tr. 210.)

WlliamT. Schwartz is an attorney and a forner president of Uah
Shale and Q| Gorporation. In his affidavit, he expressed his opinion that
the Governnent had no right to challenge oil shal e placer clains for
failure of the | ocator to performassessnent work. (Ex. R24.)

Qiffs characterizes the evidence outlined in the previous two
paragraphs as a "w del y known “exenption' fromperformng annual assessnent
work." (SRat 5.)
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Qiffs asserts that the effect of Lhited Sates v. Hrr, supra, is "to
retroactively wpe out currently naintained oil shal e clains [which] does
not neet any test of propriety, necessity or fairness." (SRat 9.)

Qiffs asserts that the Board erred when it stated in Herr that Hckel v.

Ql Shale Gorp., 400 US 48 (1970), narked the demse of the resunption
doctrine. (S(Rat 10-11.)

Next, diffs contends that the critical date for determning the
validity of a mning claimwhere a mineral patent application has been
filed is the date when the Frst Half-Mneral Entry Fnal Gertificate was
issued, inthis case, Qctober 9, 1992, diffs states that the applicabl e
gui dance is found in proposed rules "Affecting Petrol eumHA acer 4 ai ns"
published at 56 Fed. Reg. 938 (Jan. 9, 1991), and a Decenber 16, 1988,
Menor andumof the Orector, BLM providing gui delines on the processing of
oil shale patent applications. (Exs. R3 and R2.)

The January 9, 1991, proposed regul ation, 43 CF. R § 3851. 3,
pr ovi ded:

(a) Failure of a mning clainmant to conply substantially
wth* ** (30 USC 8§ 28) shall render the mining cla msubj ect
to contest proceedings * * * if the mning claimwas | ocated for
mneral s of a type no | onger subject to disposition under the
mning law * * *. In order to neet the requirenent for
substantial conpliance, the clainant shal | annual |y performnot
| ess than $100 worth of |abor or nake inprovenents in such anmount
inan effort to devel op a val uabl e mne. Resunption of qualifying
assessnent work, prior tothe initiation of a challenge by the
Lhited Sates, is an absol ute defense in a contest brought on
that basis.

This provision was not promul gated. Wiile it is well established that the
Departnent is bound by its duly promul gated regul ations, the same i s not
true of proposed regul ati ons whi ch have not been promul gated. The rel evant
regul ation in effect from21972 provi ded:

(a) Failure of a mning clainant to conply substantially
wth the requirenent of an annual expenditure of $100 in | abor or
i nprovenents on a claim* * * (30 USC 8§ 28) wll render the
cl ai msubj ect to cancel | ation.

(b) Failure to nmake the expenditure or performthe | abor
required upon a location wll subject the claimto relocation
unless the original locator, his heirs and assigns, or |egal
represent atives have resuned work after such failure and before
rel ocati on.

37 Fed. Reg. 17836 (Sept. 1, 1972). The preanble to this regul ation states
that :
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The purpose of the anendnent is to revise the regulations in
light of the principles set out in Hckel v. Al Shale
Qorporation, 400 US 48 (1970). The Departnent's regul ations
relating to assessnent work on mning clains state that failure
to performthe required assessnent work relates solely to the
right of possession between rival or adverse clainmants to the
sane mneral land. The Suprene Qourt's decision in Hckel v. QI
Shal e Gorporation shows that the existing regulation is not
consistent wth the law

* * * * * * *

[1]t is the Departnent's viewthat the proposed regul ation
correctly reflects the lawas stated in that deci sion.

Therefore, the proposed anendnent is hereby adopted w t hout
change * * *,

Id. Thus, the regul ations recogni zed that oil shale mning clans were
subject toinvalidation for failure to substantially conply wth the
assessnent work requi renents | ong before i ssuance of the Herr deci sion.

In the Gctober 1, 1993, revision, 43 CF. R 8§ 3851. 3(b) was anended as
follows: "(b) BExcept as provided in 8§ 3851.5 and subpart 3852, failure to
performthe assessnent work required under 8§ 3851.1 causes the interest of
the claimant(s) in the mneral s subject to the mning laws to revert back
to the public domain.” No nodification of this regulatory |anguage has
occurred since ctober 1, 1993.

The other itemcited by Qiffs is the Decenber 16, 1988, Menorandum
fromBLMs Drector to the lorado and Ltah Sate Drectors concerning the
processing of oil shale placer applications. (Ex. R2.) Included in the
nenor andumwas a standard for the determnation of the validity of such
clai ns under which a claimwas to be considered valid if it yielded 15
gallons or nore of shale oil per ton of rock or 1,500 barrels or nore per
acre.

Fnally, Qiffs argues that equitable title, which it clains vested
when the Frst Half-Mneral Entry Hnal Certificate was issued in 1992,
bars cancel lation of the clains for failure to performassessnent work.

The issue in this appeal is whether the failure to performassessnent
work renders these clains void. V& hold that the Judge correctly so found.

[1] The law applicable to the disposition of this appeal was stated
inlhited Sates v. Herr, supra. The governing statutory provision, 30
USC 8§28 (1994), calls for the expenditure of $100 i n assessnent work on
or for the benefit of a mning cla meach year until patent. Before patent
can be obtai ned a clai nant nust have nade i nprovenents val ued at $500 or
nore (30 US C 8 29 (1994)), but the expenditure of
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$500 does not termnate the ongoi ng requirenent for expenditure of $100
each assessnent year specified in 30 USC § 28 (1994). Andrus v. Shell
Ql @., 446 US 657, 658 n.1 (1980). In Lhited Sates v. Energy

Resour ces Technol ogy Land, Inc., 74 1BLA 117 (1983), rev'd sub nom Savage
v. Hdel, dv. No. 83-1838 (D lo., Nov. 19, 1983), vacated as noot,
TS0 Gorp. v. Hodel, 826 F.2d 948 (10th dr. 1987), we observed that the
requirenents of 30 US C 8§ 29 (1994) (perfornance of $500 worth of
assessnent work as a prerequisite to the issuance of patent) and 30 US C
§ 28 (1994) (yearly performance of $100 worth of assessnent work) are only
tangentially related. Ve stated:

[While it is true that the requirenent of section 29 can be
satisfied by the perfornmance of annual |abor pursuant to section
28, the reverse is not possible. If it were, a clainant could do
$500 worth of inprovenent on his claimduring the first year of

| ocation--before the obligation to performassessnent work had
even accrued--and then hold the unpatented claimfor the next 50
years wthout ever performng any of the annual assessnent work
required by section 28. dearly the 1872 Act did not contenpl ate
that once a clai nant had acconpl i shed $500 worth of work he woul d
thereafter be excused fromany further work. The Qongress nust
have been aware that many clains would not be patented wthin 5
or 6 years after their location, and yet it required in section
28 that the annual |abor be perforned on each claim "until a

pat ent has been issued therefore * * * during each year."

Not hi ng coul d be nore plainly stated.

Id. at 122.
In Jerry D Gover d.b.a. K ngston Rust Devel opnent, supra, at 181-82,

the Board held that while a cla nant may have nade | nprovenents val ued at
$500 in order to obtain patent, such expenditure

does not termnate the ongoi ng requi renent for expenditure of
$100 each assessnent year in 30 US C § 28 (1994). Andrus v.
Shell QI ., 446 US 657, 658 n.1 (1980); Hckel v. The Al
Shale Gorp., 400 US 48, 54-55 (1970). In Lhited Sates v.
Herr, 130 IBLA 349, 357, 101 Interior Dec. 113 (1994), we adhered
to our prior decisionin lhited States v. Energy Resources
Technol ogy Land, Inc., 74 1BLA 117 (1983), rev'd sub nom Savage
v. Hodel, dv. No. 83-1838 (D lo., Nov. 19, 1983), vacated as
noot, TCBOO Gorp. v. Hodel, 826 F.2d 948 (10th dr. 1987), where
we observed that the requirenents of 30 US C § 29 (1994)
(performance of $500 worth of assessnent work as a prerequisite
to the issuance of patent) and 30 US C § 28 (1994) (yearly
perfornmance of $100 worth of assessnent work) are only

tangential ly rel at ed.

[2, 3] Deposits of oil shale on the public | ands were w thdrawn from
| ocation under the mning | aw by section 37 of the Mneral Leasing Act of
1920 which nade oi|l shal e deposits subject to leasing. 30 US C 8§ 193,
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241(a) (1994). Excepted fromthis provision were valid mning clains

| ocated before February 25, 1920, "thereafter naintained in conpliance wth
the lans under which initiated.” 30 US C 8§ 193 (1994). W!Ibur v.
Krushni ¢ and Ickes v. Mrginia Gl orado Devel opnent Corp., supra, are not
controlling inthis context. As we noted in Herr, supra, at 366, 101 |.D
at 122, the "resunption doctrine” articulated in Krushnic held that if a
cl ai rant does not do the necessary annual |abor for a period of tine, but
resunes before another party's rights attach, nothing is lost by allow ng
the claimant to revive the claimwth his labor, rather than fornally
relocating the claim However, during the period that the cla mhas been
abandoned and the land is subject to appropriation, if another party's
rights attach, the intervention of those rights deprives the clai mant of
the ability to reactivate the claimby resunpti on of work. The attachnent
of valid rights during a period of nonperfornmance of assessnent work was
recogni zed when the Suprene Gourt found in Hckel v. QI Shale Gorp.,
supra, that the Lhited Sates is the beneficiary of oil shale mning clains
invalidated for failure to substantially satisfy the requirenents of 30
USC 828 (1994). Wth respect to Krushnic and M rgini a-@l orado, the
H ckel Gourt specifically held that "every default in assessnent work does
not cause the claimto be lost." However, "token assessnent work, or
assessnent work that does not substantially satisfy the requirenents of 30
USC 828is not adequate to naintain' the clains wthin the neani ng of
§ 37 of the Leasing Act." |d. at 57.

The intervening rights were created when the 1872 Mni ng Law was
ef fectively anended in 1920 by naking oil shale a | easabl e, rather than a
locatable, mneral. For a period followng this event the courts and the
Departnent stated that a failure to do assessnent work woul d not inure to
the benefit of the Governnent. 2/ However, this interpretati on was
abandoned after the Suprene Gourt handed down Hckel v. Ql Shale Gorp.,
the Gourt concluding that "[Krushnic and M rgini a- Gl orado Devel opnent |
nust be confined to situations where there had been substantial conpliance
wth the assessnment work requirenents of the 1872 Act." Hckel v. QI
Shale Gorp., supra, at 57. Ve stand by our observation in Herr at 367, 101
|.D at 122, that after Hckel v. QI Shale Gorp., the resunption doctrine
was no | onger applicable to oil shal e clains.

Aiffs' reference to 43 CF. R 8§ 3851.3 is of no avail, since the
resunption doctrine, proposed for inclusion in that regul ation, was not
promul gated. As noted earlier, the regulation as promul gated and carried
forward i n subsequent editions of the Gode of Federal Regul ations did not
provide that the resunption doctrine was an "absol ute defense” in a contest
brought for failure to performaqualifyi ng assessnent work.

Fnally, Appellant's assertion that issuance of the FHrst Half-Mneral
Entry Fnal Certificate bars cancellation for failure to do assessnent work
from1931 to 1977 is wthout nerit. The regulation at 43 CF. R §

3851. 3(b) provides that "failure to performthe assessnent work

2/ See 30 Focky M. Mn. L. Inst, § 10.02 [2] (1984), for a discussion of
pre-Ql Shale Gorp. decisions and regul ati ons.
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required under 8§ 3851.1 causes the interest of the clainant(s) in the
mneral s subject to the mning laws to revert back to the public domain.”
The issuance of a FHrst Half-Mneral Entry FHnal Certificate does not
negate the effect of 43 CF. R § 3851.3(b). Such a certificate nay
constitute evidence that the entry had been al |l oned, which under 43 CF. R
§ 3851.5, would excuse the clainant fromthe necessity of performng
assessnent work. However, the clainmant is excused only for that work which
woul d have been required to have been perforned "after” the date of

al | onance of mneral entry.

In Herr, supra, at 367-68, we stated: "Having concluded that [the
Judge] properly found the clains void for failure to performassessnent
work, we need not, and wll not consider whether the clains are invalid for
other reasons.” This principle applies to the present case. Thus, to the
extent not discussed herein, Qiffs' other argunents are rejected.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge
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